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V. : No. 10-1001
CHARLES L. RYAN, DI RECTOR, ARI ZONA:

DEPARTMENT OF CORRECTI ONS

Washi ngton, D.C.

Tuesday, October 4, 2011

The above-entitled matter came on for oral
argunment before the Suprene Court of ‘the United States
at 11:05 a.m
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PROCEEDI NGS
(11
CH EF JUSTI CE ROBERTS
case next in Case 10-1001, Martinez v
M. Bartels.
ORAL ARGUMENT OF ROBERT
ON BEHALF OF THE PETIT
MR. BARTELS: M. Chief J

pl ease the Court:

05 a.m)

: W will hear

. Ryan.

BARTELS
I ONER

ustice, and may it

In Arizona alnost all State and Federal

clains for relief froma crimnal conviction are

rai sable in the Arizona Court of Appeals on direct

appeal .

However, a claimthat trial counsel was

i neffective nust be presented first to a trial court in

what Arizona | abels a post-conviction

relief proceeding.

Petitioner agrees entirely with Arizona's

requi rement that ineffective assistance of trial counsel

claims go initially to a trial court,
object to the | abel "post-conviction
The issue in the case has
Arizona's insistence that Petitioner
counsel with respect to the post-conv
review, portion of first-tier review,

have a right to counsel in the appeal

Alderson Reporting Company
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revi ew.

And our position is that that distinction
bet ween what are two portions of the first opportunity
for review of a conviction, broken up sensibly but by
dictate of the State into two parts, that that
di stinction cannot stand, especially in a case in which
the first post-conviction proceeding started and ended
bef ore anything of substance happened in this --

JUSTICE GINSBURG: |If your mamin position is
right, then wouldn't the sanme go for 2255 proceedi ngs?
| nmean, this Court has said it makes sense to have the
claims of ineffective assistance of counsel |ooked at by
a trial judge first, not an appellate judge, and yet in
2255 proceedings, if you are urging ineffective
assi stance of counsel, you don't get an automatic right
to counsel. In 2255 proceedi ngs, counsel wll be
appointed only if the court determ nes that the
I nterests of justice so require. So the proposition you
are urging would have ram fications in the Federal
systemas well, wouldn't it?

MR. BARTELS: That's correct, Your Honor.

JUSTI CE GI NSBURG: And so 2255 would no
| onger be the interests of justice so require because if
it's your first opportunity to raise the point the court

must appoi nt counsel for you. |Is that your view?

Alderson Reporting Company
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MR. BARTELS: In a situation --
systemis a little nore conplicated than Ari

not nmuch, because of Massaro.

The Feder al

zona, but

JUSTI CE G NSBURG: Because of the what?

MR. BARTELS: Qur position would be in the

Federal system if a Federal defendant wi shed to file a

2255, that he would be entitled to appoi nted counsel,

but as far as this case is concerned, only with respect

to any claimof ineffective assistance at trial.

JUSTICE ALITO. Do you want us to hold that

there is a right to counsel whenever a Petitioner

asserts a claimthat could not have been asserted at an

earlier point in the proceedi ngs?

MR. BARTELS: Yes, Your Honor, with the

caveat, if the State allows that kind of proceeding.

One of the things | have a hard tinme keeping track of

this context is, unlike the right to counsel

the Sixth Amendnent right, where | think they have to

at tri al

in

give hima trial, we are dealing in a context where this

Court namde clear well over 100 years ago that there

doesn't have to be any review at all. The State --

JUSTICE ALITO. That's a very far-reaching

proposition that extends well beyond cl ai ns
i neffective assistance of counsel at trial,

MR. BARTELS: Yes.

Alderson Reporting Company
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JUSTICE ALITO |f many years

after sonmeone

is convicted an allegation is made that the prosecution

failed to turn over excul patory evi dence

I nformati on supporting the claimhas just

to |i

ght and could not have been previous

there would be a right to counsel there;

be the case?

provi

MR. BARTELS: If the State --

ded that proceeding, that -- then th

not have to. The State could have st at ut

limtation or rules against excessive pet

could be extrenely strict if they are con

t hat .

JUSTI CE Gl NSBURG. Why woul d

if it could not have been raised earlier?

MR. BARTELS: Your Honor, as

the situation, we've got newly discovered

and that the
recently cone
|y discovered,

woul dn't t hat

if the State
e State woul d
es of
I tions that

cer ned about

it be excessive

| understand

evi dence of

perhaps a Brady violation. |In that situation, if the

State provides a proceeding for review of

is the first opportunity for review, | th

i mpl i

cation of Douglas and Hal bert is --

aright to --

JUSTI CE SCALI A: What if the

but the Federal governnment does? | nean,

say,

there is no State habeas avail abl e;

Alderson Reporting Company
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to Federal habeas?

MR. BARTELS: | think that's correct, Your
Honor. I n the Federal system --

JUSTI CE SCALI A: So you haven't really given
us a solution for the States. They can't -- they can't
stop this thing. Right?

MR. BARTELS: Well, but the Federal system
Itself has a statute of limtation, though |I believe
that the statute would probably begin to run, in Justice
Alito's hypothetical, with the discovery of a Brady
violation. So the Federal courts have set up the
statute of limtations to acconmodate that point. And
the States would be free to do that, ‘too, if they w sh.

JUSTICE GINSBURG: If you permtted this
counsel to raise a claimthat could not have been raised
on the direct appeal, is the counsel limted to that
point, or can the counsel representing the client bring
up ot her things?

MR. BARTELS: No, Your Honor. The right to
counsel would apply only to the first-tier review issue.
And so, for exanple, if counsel finds other issues and
wants to pursue them the State could say: W're not
going to pay you for those.

JUSTI CE GINSBURG: But could it be that the

counsel could also bring up a Brady claim a newy

Alderson Reporting Company
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di scovered evidence? It wouldn't be limted to
i neffective assistance of counsel?

MR. BARTELS: The holding in this case won't
be so limted, but I would agree that Dougl as and
Hal bert would inply that Brady, at |east many Brady
claims, would be such that the 2255 or the State post-
conviction would be the first opportunity to present.

JUSTICE ALITO What if the -- I'msorry.
VWhat if the ineffective assistance of counsel claimis
closely related to other clains that Petitioner wants to
raise in an initial post-conviction relief proceeding?
Counsel at trial was ineffective for failing to do A, B,
C and D, and all of those are bases for relief. And now
| want to argue with new counsel in the first post-
conviction proceeding not only that counsel was
i neffective at trial, but also that all these other
clainms are neritorious.

Are you saying that the counsel to whomthe
Petitioner has a right is limted to making only the
i neffective assistance of counsel claimand cannot go on
and represent the Petitioner on these other clains?

MR. BARTELS: |'m saying, Your Honor, that
the State does not have any duty to pay the lawer in
t hose circunstances.

Now, the kind of situation you are talking

Alderson Reporting Company
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about I think is nost likely to come up where --

JUSTICE GINSBURG. It's not a question of
pay. | think Justice Alito was asking, counsel says:
|"ve got a duty to represent ny client zealously, so |
want to bring up not only ineffective assistance of
counsel, but these other matters.

MR. BARTELS: Your Honor, | think the
appoi ntment could be limted to the first-tier review

CHI EF JUSTICE ROBERTS: [|I'msorry. | don't
under stand how that works. The claimis, say for
exanpl e, you were ineffective because you didn't raise a
Batson claim Surely he gets to review the Batson claim
once he establishes the effectiveness --

MR. BARTELS: Yes, Your Honor, and in fact
in that exanple pursuing the ineffective assistance
claimrequires pursuing the Batson claim

CHI EF JUSTI CE ROBERTS: So the |awer -- the
State would be required to provide counsel not sinply to
raise the threshold ineffectiveness argunment, but to go
ahead and raise the argunents as to which he was
I neffective.

MR. BARTELS: Well, Your Honor, in the
situation in which the ineffectiveness of counsel is
based on the failure to make a Batson claim the failure

to nake an objection at trial, | would agree with you,

Alderson Reporting Company
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10

absol utely.

In my experience --

JUSTI CE SCALI A: \What about other clains
that don't follow on? | nean, other clainmed errors in
the trial? You say the State doesn't have to pay for
that representation. Does counsel keep tinme sheets
on --

MR. BARTELS: Yes, Your Honor.

JUSTI CE SCALIA: -- on the various issues,
12-m nute interval s?

MR. BARTELS: Yes, Your Honor.

JUSTI CE SCALI A: And the State pays for sone
I ssues and not for other issues?

MR. BARTELS: Absolutely, Your Honor. It
happens routinely in the State system The appointed
counsel have to submt detailed billing statenents.

JUSTI CE SOTOVAYOR: How does this work now,
counsel ? How are you proposing this work? Right now in
t he Federal systema pro se litigant cones in and says:
| have an ineffective assistance of counsel claim Mst
district courts say, ask the attorney to submt an
affidavit, and then deci des whether on the face of the
claims there is reason to appoint counsel and hold a
hearing. Under your theory, every State would be

obligated to appoint counsel ab initio to check out

Alderson Reporting Company
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whet her there is the potential for an I AC cl ai nP

MR. BARTELS: Well, | think the States could
run this in different ways. The way in which Arizona
does it makes sense to nme, which is that the -- there is
a form Form24-B. |It's a very sinple form It doesn't
require stating any substantive grounds. It really just
says: | would like to challenge nmy conviction through
post-conviction relief, in the very sane way that
noti ces of appeal --

JUSTI CE SOTOVAYOR: So what you are
essentially saying, every State is obligated to appoint
an attorney on the first |eg?

MR. BARTELS: Every State is obligated to
treat these, what are really parts of the appeal, the
initial appeal, the sane way they do the rest of the --

JUSTI CE SOTOVAYOR: Counsel, there is a huge
reliance interest that has devel oped since Finley and
Its progeny, and States don't routinely appoint
post-conviction counsel .

MR. BARTELS: | --

JUSTI CE SOTOVAYOR: \What are we going to do
about that reliance interest and the burdens on States?

MR. BARTELS: Well, Your Honor, | -- | guess
| would say two things about that. One, there are a

fair nunmber of States that do appoint counsel routinely

Alderson Reporting Company
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12
on request. Arizona iS one.

JUSTI CE SOTOVAYOR: Well, | know -- | know
for a fact that nost do in capital cases. But | don't
know if that's the same figure for non-capital cases.

MR. BARTELS: | don't know t he percentage,
Your Honor, but | know there are several States.

JUSTI CE BREYER: | don't understand. Could

you answer the original question that Justice Sotonmayor
asked? She said: What happens in Arizona? You said a
prisoner, or defendant, he has been convicted, gone
through his first round of appeal. He is given a form
whi ch you said was a sinmple form do you want to proceed
in collateral review? And he answers yes. Then does
Ari zona appoint a | awer or not?

MR. BARTELS: Yes.

JUSTI CE BREYER: All right. Then what are
we arguing about? He had his |awyer.

MR. BARTELS: He didn't have an effective
| awyer .

JUSTI CE BREYER: Ah, so now you are talking
about the second round. You are tal king about does he
have a right to a | awyer when he wants to claimthat the
first lawer that they gave himon collateral review was
i neffective?

MR. BARTELS: No, Your Honor, that is not

Alderson Reporting Company
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the issue in this case.

JUSTI CE BREYER: \What is the issue?

MR. BARTELS: The issue in this case is
whet her the ineffectiveness of the first post-conviction
counsel constitutes cause to excuse the --

JUSTI CE BREYER: All right. So why --
that's what | thought, actually; and I don't understand
what all the briefs are about, and | nust be m ssing
sonet hi ng, about whether they are all going to have to
appoint |awers or not in these different States. It
seens to nme that has nothing to do with this case.

This case cones out of a State that does
appoi nt | awers and the question is whether you, your

client, should have from your point of view at |east one

full, effective chance to say, every |awer | have been
appointed, |1've gotten 100 and they are all terrible,
and -- or whether the State can block that from being

heard i n habeas, by saying, oh, no, we gave him 19 and
the claimthat all 19 were ineffective, he can't even
raise. That's the issue, is that it?

MR. BARTELS: Well, Your Honor, we are
actually, once we take it past two, I -- I'mnot on
board with the hypothetical.

JUSTI CE BREYER: No, no, no -- but |I'm not

-- I"mnot ridiculing as it sounded your claim |'m

Alderson Reporting Company
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sayi ng maybe that's right. Mybe he's not going to win
the claim probably; but the question is, if his claim
I's in Federal habeas, | have gotten 102 | awers in 102
proceedi ngs and every one of them was absolutely

i neffective, perhaps that habeas judge has to look at it
and say oh, | see, he's claimng he never had one full
effective chance to claimthat his trial |awer was

I neffective because the other 19 was just as bad -- |
have to look at it if I'"'ma trial judge.

Now, that is not a silly argunment in ny
opi nion; that could be a winning argunent. | just want
to know is that basically your argunent?

MR. BARTELS: No, Your Honor.

JUSTI CE BREYER: Ckay.

MR. BARTELS: That is not my argunent.

JUSTI CE BREYER: Now let's start at ground
zero, sorry. Everyone else --

(Laughter.)

JUSTICE ALITO. Wiy isn't that where your
argunment | eads, to the proposition that you can never
procedurally default irrevocably an ineffective
assi stance of counsel clainf

MR. BARTELS: Well, Your Honor, on a
t heoretical level, | don't think this Court's decisions

i n Dougl as and Ross and Hal bert give us a clear answer

Alderson Reporting Company
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about whether there's a right to effective assistance of
second post-conviction counsel --

JUSTI CE KENNEDY: But we want to know what
rule you are advocating in this case.

MR. BARTELS: | --

JUSTI CE KENNEDY: We want to know why you
are not advocating for what Justice Breyer and Justice
Alito indicate is an endless right to claimthat al
previ ous counsel were ineffective. You say oh, no, you
are not arguing that. What is the rule that you are
arguing for? What limting principle do you have so
t hat we do not have an endl ess right of counsel?

MR. BARTELS: Well, Your -Honor, the -- the
theory that you get counsel for first-tier reviewlimts
it to that first tier, because when you go after the
effectiveness of the -- of the first post-conviction
counsel, that is necessarily going to involve review of
the effectiveness of trial counsel.

JUSTI CE KENNEDY: But -- | understand that.
But what is it that prevents the Petitioner from saying
that the first counsel in the collateral proceedi ng was
i neffective and that so was the second?

MR. BARTELS: Your Honor, | don't think
there is a right to a counsel and therefore not a right

to effective counsel in the second --

Alderson Reporting Company
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16
JUSTI CE BREYER: But you can -- you can have

a -- you don't have to give hima counsel. Look, the
State did give hima counsel on first collateral review,
t hat counsel was supposed to, according to him raise
the claim nmy trial counsel was no good.

Now we go to the next round. The State
says: |I'msorry, you are on your own here; we are not
giving you a | awer anynore. Okay. That may count. He
now has to know he has to nmake the argunment hinself.

And therefore he goes and nakes the argument hinself,
and now he's in habeas and he can argue they got it all
wrong. He's not bl ocked.

MR. BARTELS: That's correct.

JUSTI CE BREYER: All right. So what --
there isn't an issue in this case about giving people
counsel, on that view. There is an issue about if you
do give them counsel, then they have to be able to have
an argunent |ater that you did it ineffectively. That's
a different matter; that's a question of whether you are
bl ocked in habeas and can't even nmke the claim

Al'l right, forget it. | wll ask the other.

MR. BARTELS: Well, Your Honor, | think I'm
on the sane page with that exanple.

JUSTI CE BREYER: Yeah, okay.

JUSTI CE ALI TO But there can't be a

Alderson Reporting Company
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17

claim --

JUSTI CE KENNEDY: Can | |eave this argunment
wth the judgnment that you have offered me no limting
princi ple on how many proceedi ngs there nust be --

MR. BARTELS: Well --

JUSTI CE KENNEDY: -- before there's an end
to the argument that previous counsel were inadequate?

| understand, this is the -- in this case it
was the first counsel in -- in the first collateral
proceedi ng that we are tal king about. But why coul dn't
It be the second? You don't give us a |limting
principle.

MR. BARTELS: Well, Your -Honor --

JUSTI CE KENNEDY: And if you want to say
there shouldn't be, then that's fine.

MR. BARTELS: No, Your Honor, there
shouldn't. And the nerits -- the Petitioner's nerits
brief devoted quite a few pages to both the theoretical
problems with the infinite continuing of litigation and
the practical limtations.

And let me -- let me turn to the practical
ones.

JUSTI CE KAGAN: So M. Bartels, before you
do that, | nean, | understood you to be saying that you

woul d draw a line after the first post-conviction

Alderson Reporting Company
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proceeding; is that correct?

MR. BARTELS: Yes, that's correct.

JUSTI CE KAGAN: And the briefs go back and
forth as to whether that line -- you know, what |ies
behind that line. But you would draw the line there?

MR. BARTELS: Yes, Your Honor,
theoretically. And the State has the wherew thal, given
McKane, to draw the |ine anywhere it pleases. It could
just say you get one post-conviction.

JUSTICE ALITO. What | understand you to be
saying is exactly that. A line has to be drawn
sonewher e; enough is enough; it can't go on forever.

MR. BARTELS: Yes.

JUSTICE ALITO. And the sensible place to
draw the line in your view is after the first-tier
review, that's your argunment, right?

MR. BARTELS: Yes, Your Honor, because | --

JUSTICE ALITO The problemw th that is you
can answer that by saying: Yes, we have to draw a |ine
sonepl ace and the Court has already done that, and it
did it in Douglas and it was after first tier of review
on direct appeal. |It's exactly the same argunent,
except where the |law stands now the line is drawn at a
different place on the sane principle. It has to be

drawn sonepl ace.

Alderson Reporting Company
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19
MR. BARTELS: Wel |, Your Honor, that

principle doesn't work very well in a systemlike
Arizona's where you can't bring this one claimon the
direct appeal, and you can -- and M. Martinez, well,
couldn't -- you can file your first post-conviction and
litigate it while the appeal is pending before it's
final.

CHI EF JUSTI CE ROBERTS: So you woul d be
happy with a system that said, no, you don't have to
raise it in collateral review, you have to raise it on
direct appeal, which is very unworkable, because if you
are arguing ineffective assistance of counsel in a
di rect proceeding, presumably it's usually the sane
counsel; he's not likely to bring the claim That woul d
be worse for crimnal defendants than the system --

MR. BARTELS: Well --

CHI EF JUSTI CE ROBERTS: -- that's there now.

MR. BARTELS: No, Your Honor. The -- if
direct appeal is now going to enconpass possible clains
of ineffective assistance, you are not going to be able
to have the same counsel on appeal.

CHI EF JUSTI CE ROBERTS: Well, but the person
who deci des what argunents you are going to make on
appeal is usually the person who handled the trial in

t hese types of cases.
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MR. BARTELS: Well, Your Honor, that's not
true in Arizona.

CHI EF JUSTI CE ROBERTS: In Arizona, the
usual case in crimnal cases is that sonmebody el se
handl es the appeal on direct proceedi ngs?

MR. BARTELS: It may be fromthe sanme
office. But | agree that that would have to change if
I neffective assistance of counsel were part of the
di rect appeal.

And the other thing that would have to be

done -- and this is done in sone States -- is that you
have to raise it in direct appeal, but nost -- as this
Court recognized in Massaro -- nost i-neffective

assi stance cl ains cannot be dealt with on direct appeal

because of a |ack of evidence. They need nore evidence.

JUSTI CE SCALI A: I neffective assistance of
appel l ate counsel certainly can't be dealt with on
di rect appeal; right?

MR. BARTELS: No, that's correct.

JUSTI CE SCALI A: So even if you get a
different counsel to -- to take the appeal, you could
al ways claimthat that counsel was ineffective in
habeas, right?

MR. BARTELS: Your Honor, | -- two things

about that. First of all, the State does not have to

Alderson Reporting Company
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provide the review of the effectiveness of appellate
counsel. If it does so, | would still say that that's
going to end up having to be second opportunity review
of the clains that appellate counsel failed to raise.
That's got to be the basis for --

JUSTICE ALITG If there is a right to
counsel whenever sonmeone asserts a claimthat couldn't
have been raised earlier, why does the State not have
the obligation to provide counsel to contest the
constitutionality of the representation that was
provi ded on appeal ?

MR. BARTELS: Well, Your Honor, the -- the
reason is that -- in ternms of this first tier, second
tier analysis from Douglas and Hal bert, you are not
going to be able to | ook at the effectiveness of
appel l ate counsel w thout |ooking at the issue of
prejudice. And that's going to require what is second
opportunity review of the nerits of the claimthat the
appellate lawer didn't raise. But that's the second
opportunity for that review, because the direct appeal
was the first opportunity.

| think in the end, though, just a Mathews
v. Eldridge procedural due process anal ysis works
better. And the critical factor is what's the risk of

an error in the absence of counsel ?
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Well, the first tinme around, the risk of
your -- involves the probability that the trial judge
made a m stake that's prejudicial. By the time we get
to the post-conviction challenging appellate counsel's
effectiveness, nowit's the probability that the trial
judge was wong and that the appellate | awer was w ong.
And so it's exponentially |lower -- that at |east
provi des a basis for --

JUSTICE ALITGO A trial judge doesn't have
to be wrong for there to be ineffective assistance of
counsel claimat trial?

MR. BARTELS: No. No. |I'msticking with
t he exanple of ineffective assistance of appellate
counsel. Trial counsel -- |I'msorry.

JUSTI CE KAGAN: | was wondering what you
woul d say -- sone of these statistics is just that these
claims succeed very, very rarely. So by the analysis
t hat you just used, this kind of bal ancing anal ysis, why
we should even go so far as you would have us go?

MR. BARTELS: Well, Your Honor, it would be
because Dougl as and Hal bert have done that balancing in
saying that in this situation, the first tier review,
the probability of an incorrect result w thout counsel
is sufficiently high that there should be counsel. And

that's really the disagreenent between Justice Dougl as
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and Justice Harlan in Douglas. Justice Harlan didn't
think the | awyers mattered --

JUSTI CE GINSBURG: So the -- post-conviction
application would go to the trial judge; right? And on
t he --

MR. BARTELS: Yes, Your Honor.

JUSTICE GINSBURG. So both in the trial
judge with this Anders type speech that doesn't raise
i neffective assistance of counsel, but it's such an
obvi ous claimto make that when the -- when the judge
reviews that brief, if the trial judge thought that this

def endant was abysmally represented, wouldn't --

woul dn't the Court say, sorry, |I'mnot going to accept
this Anders speech. It seens to ne you -- there was
ensl avenent -- ineffective assistance of counsel, and

you should raise that. That's a viable issue, so |I'm
not going to accept your briefs.

MR. BARTELS: | think there would be
sonething like that with the right to counsel for these
i neffective assistance of trial counsel clains.

JUSTICE GINSBURG: If the judge reviews the
Anders review of ineffective assistance of counsel
claims, a valid one, the judge would have spotted these
I ssues, and it would have been -- it would have been

argued on that first --
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MR. BARTELS: Are we tal king about the
Martinez case itself?

JUSTICE GINSBURG: Yes. If -- in the
Martinez case, there was an Anders brief, right?

MR. BARTELS: There was, Your Honor, but it
was nothing but a summary of the trial transcript, and
provi des no basis for the trial court -- the problem
with ineffective --

JUSTI CE GI NSBURG:. Doesn't the trial court,
| mean the excuse -- the excuse of counsel is not
automatic, the trial judge has to ook at it and say,
no, there is -- there's no issue for you to pursue, so
' mgoing to excuse you

MR. BARTELS: Well, under the current
system the trial judge has no duty to make any Anders
determ nati on because the Arizona courts have upheld
there is no right to effective appointed counsel.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Cattani?

ORAL ARGUMENT OF KENT E. CATTANI

ON BEHALF OF THE RESPONDENT

MR. CATTANI: M. Chief Justice, and may it
pl ease the Court:

| would like to focus on three points.

First, petitioner is advocating a significant change to
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this Court's jurisprudence that does inplicate the
State's reliance interest on Finley and G arrat ano.

It's not a m nor change --

JUSTI CE KAGAN: M. Cattani, can | ask about
your interests here, because your State is one that does
appoi nt counsel. So you already have the costs there.

" m just wondering, in your brief, you talk a | ot about
t he excessive costs that this would inpose on you. And
" m just wondering where those costs come fromif you
appoi nt counsel already. And | know some other States
are in a different situation, but as to you, where do
the costs cone fronf?

MR. CATTANI: | think they conme primarily
fromthe | ogical extension of the rule that would
require a second post-conviction proceeding to elimnate
the claims of ineffective assistance of post-conviction
counsel. Right now, those clainms are routinely rejected
under Finley and G arratano because there is no
constitutional right to counsel. Under the theory
and -- | don't think there's really been advanced a
principled basis for limting the rule that's been
advanced, and certainly --

JUSTI CE KAGAN: Well, if we just said there
I's, you know, we can only draw a line in this context

and we're going to draw the line here, and this is where
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It sticks. What are the additional costs to you?

MR. CATTANI: The additional costs would be
I nplicated with a second post-conviction proceedi ng.

JUSTI CE SOTOVAYOR: Well, it's only a cost
i f that second counsel, however its secured, can
actually make a credi ble or sustainable claimthat
appel l ate counsel, the first tier counsel, was
I neffective.

MR. CATTANI: | think it's -- if the nature
of ineffective assistance clains, they are easy to raise
and difficult to litigate. It's -- it's not difficult
to raise -- to assert ineffective assistance. |It's very
obvious in capital cases where an assertion is ny
attorney was ineffective at sentencing for failing to
rai se --

JUSTI CE SOTOVAYOR: Federal courts handle
them routinely.

MR. CATTANI: Pardon ne?

JUSTI CE SOTOVAYOR: Federal courts handle
themroutinely on papers, and nost of them are denied.
Is the State systemdifferent? Where first |eve
counsel, appell ate counsel, post-conviction counsel
rai ses ineffective assistance of trial counsel. How
many of those cases end up in hearing?

MR. CATTANI : | don't -- | don't have the
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statistics. They do not generally result in -- in
evidentiary hearings.

JUSTI CE SOTOMAYOR: Exactly. Very few.

MR. CATTANI: I n noncapital cases.

Certainly in capital cases, | think the nmajority do.

JUSTI CE SOTOVAYOR: Can | go back to just
clarify the record for a second? What authorized Levitt
to file the post-conviction relief nmotion? Wasn't he
appointed sinply to prosecute the direct appeal ?

MR. CATTANI: At hearing, Levitt was
appointed to prosecute the direct appeal.

JUSTI CE SOTOVAYOR: What gave himthe
authority to file the 32 notion? Obviously, he didn't
seek his client's approval because the client when he
received it said: | don't understand what you are
saying; | only speak Spanish. So what gave Levitt the
authority to do what she did?

MR. CATTANI : Well, she was representing
Emtz and Martinez, and the rules allow the filings of
bot h convictions petitions.

JUSTI CE SOTOVAYOR: By an attorney appointed
just on the direct review?

MR. CATTANI: Well, | don't think there is
anything that would prevent her fromrepresenting himin

a nunmber of different ways. |If she saw sonething that
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she thought needed to be raised in a post --

JUSTI CE SOTOVAYOR: So what woul d have
been -- what was the tactical advantage of doing what
she di d? What conceivable reason was there for her to
file the rule 32 notion before direct review finished?

MR. CATTANI: | don't know that there was
necessarily a tactical reason. The reason would be in
sonme cases that if an attorney views the case as having
a potentially neritorious issue on post conviction, you
get relief earlier.

JUSTI CE SOTOVAYOR: Well, you know that she
didn't. So answer ny question. What reason did Levitt
have, strategic or otherwise, to file the rule 32
not i on?

MR. CATTANI: | don't know that she had one.
But there was sone indication in the record that there
was sone evidence that she wanted to raise an issue that
the victims diary would have contai ned sonme excul patory
i nformation, and that woul d have been sonethi ng that
woul d have had to have been devel oped in a post-
conviction brief.

JUSTI CE SOTOVAYOR: But she files
essentially an Ander's brief that says: | don't see
anyt hing. Wat was the strategic reason for doing that?

What concei vabl e strategic reason?
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MR. CATTANI: |If she thought that there
woul d be a claim that after |looking at it further,
deci ded that the clains were not tolerable is, | think,
what happened in this instance.

CHI EF JUSTI CE ROBERTS: Is it routine, or
does it happen often that |awers who perceive a trial
i ssue that can only be raised on collateral reviewto
think that it nakes sense to raise that right away so
that the appeal -- and then the appeal is delayed until
that's resol ved?

MR. CATTANI: It is what happened in
Arizona. Frequently, prior to the Spreitz deci sion.
And historically counsel was all owed-.-- counsel were
allowed to raise clains of ineffective assistance and
stay the appeal. And that was the practice previously.
So it is not necessarily unusual that an attorney
review ng the record nm ght decide that there are sonme
I ssues that could be raised in post conviction.

JUSTI CE BREYER: All right. This is not --
W will say this is nmy argunent. | don't want to make
this your friend s argunent.

In Arizona there was a trial, and the
defendant thinks trial counsel was inadequate. Then
there was a collateral review, and Arizona appoints a

| awyer for that. And after that, the Arizona courts
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t hought, no, he was adequate at trial. This particular
def endant wants to say that that |awer was inadequate,
too. In fact, it was the sanme one. Hardly surprising.
That's his view. Now when he makes that argunment in
Federal court, | guess he's going to be met with the
claim since Arizona didn't have to appoint the | awer
for collateral review, it doesn't matter what that

| awyer does. Is that right?

MR. CATTANI: Well, | think it's better
vi ewed through the I ens of procedural due process. W
are | ooking at what are the procedures that are
available to a defendant to raise a claimof ineffective
assi stance of trial counsel. One of ‘the ways that you
can do that, that certainly goes a |long way to
sati sfying procedural due process, is appoint counsel.
It could be acconplished wi thout appointing counsel,
certainly having sonebody --

JUSTI CE BREYER: Don't guess where |' m going
here. Maybe nobody wants to go there. Just follow the
gquestions. The question is, if he tries to make the
claimhe does, want to say that ny first |awer was no
good at trial, and ny second | awer, who by coi nci dence
was the sane in the collateral proceeding, was no good
either, then the State cones in and says: You can't

make t hat argument now because we had a proceeding
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called the collateral review proceeding; we didn't have
to give you a |awer there. But even if that |awer was
I nadequate, you | ose because we didn't have to give you
one. Am| right about that? That's all |I want to know.

MR. CATTANI: Well, | think you're -- you're
not right fromthe standpoint that we do have to provide
procedural due process. And the question is whether
t hat was enough.

JUSTI CE BREYER: All right. You know. "1
answer it. You say that is enough to give hima | awer.
Okay? It is enough. But you have to give him an
adequate |l awer if you give himone. |f you give him
one. You don't have to give himone.. But if you give
hi mone, it has to be adequate. Now what about that?

MR. CATTANI: Well, | think that goes well
beyond this Court's previous --

JUSTI CE BREYER: But would that is done.

But that's where | think we are at. Now why not say
this, that every defendant has to have one fair shot at
claimng, they can nake the claimthat his trial |awer
was i nadequate. And the State doesn't have to give him
the | awer at collateral review, but if it does, then
that | awer, he can say, couldn't nake that claim
because he was inadequate. So you say, fine, they can

make that argument in habeas. | bet they never win.
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But sonmebody mi ght. He can nmake it. So what would
happen woul d be that the habeas judge in Federal habeas
woul d read the piece of paper. He'd say: What's the
ground for thinking this, and then he woul d make his
normal ki nds of judgnents.

Now what is -- |Is there anything wong with
that view? 1|s it absolutely blocked by precedent? It
seens to ne it would relieve the concerns of the states
about worrying about having to appoint a | ot of |awers,
and it gives hima fair shot to make his argunent.

MR. CATTANI: | think it is blocked by
precedent, certainly by F and G arratano.

JUSTI CE BREYER: Because?

MR. CATTANI: The problemw th just shifting
-- because this Court has said that there is no right to
counsel and thus no right to the effective assistance of
counsel, and --

JUSTI CE BREYER: Well, that's where you
woul d have to nmake the exception. You'd say: If you
give hima counsel, he does have the right to an
effective assistance of counsel insofar as the
i neffectiveness would prevent himfromraising a claim
that to be fair the trial itself has to be -- he has to
have that about the trial itself. Wthout exception, it

woul d be that exception. Nowis there something in
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t hose cases that bl ocks that exception?

MR. CATTANI: Well, I think it does create
an infinite continuum

JUSTI CE BREYER: Well, in a sense it does,
but he's never going to win the infinite continuum

MR. CATTANI: But the other problemwth it

JUSTI CE BREYER: You never have to give him
a |lawer at all.

MR. CATTANI: That's correct, but if you
don't, then the problemis you shift over to Federal
court, and on Federal habeas you are then in the
position of litigating clains that are untethered to any
State court decision. And when we tal k about whet her
it's blocked by current precedent, certainly under
Edwards v. Carpenter to allege ineffective assistance as
cause to overconme a procedural default, there is a
requi rement that you litigate that claimin State court.

JUSTI CE ALI TGO The question is whether
there is cause external to Petitioner to overcone
procedural default. |If you went down that road, with
Petitioner representing hinmself or herself, not have to
show that: | would have raised a claimof ineffective
assi stance of trial counsel and | would have won on that

were it not for the fact that the State appointed
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counsel for nme and led nme astray and prevented me from
raising this nmeritorious argunent. 1Isn't that where
t hat woul d have to go?

MR. CATTANI: Well, | think it would, but
it's even nore problematic here in that the procedure is
that the attorney files a notice, gives a notice to the
def endant that she's been unable to find any tol erable
clainms and gives the defendant an opportunity to file
his own pleading. So it's somewhat illogical to think
that if we just grant a second post-conviction
proceedi ng that the defendant is going to be in any
better position than he's in, in this type of situation
where he's advised that the attorney-.says that, as is
routinely the case, | amunable to find tolerable
claims, and then the defendant is given an opportunity
to file his own petition.

JUSTI CE GI NSBURG. And how nmuch time in the
procedure you descri bed, when appointed counsel does
inform Martinez: |'mnot bringing up any clains for
you, so if you want to pursue relief you have to do so
on your own.

How much time does the defendant have? How
much time remins?

MR. CATTANI: | don't recall the specific

time. | believe it is in the brief. [|I'msorry, | don't
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recal |l the nunber of days that were remaining. But
certainly a defendant can request additional tinme if the
period of tinme is very short at that point. Extensions
are routinely granted in those circunstances.

JUSTI CE KAGAN:. M. Cattani, if you handled
this through the regul ar appeals process, the person
woul d receive the benefit of counsel. |Is that correct?
Rat her than shuttle this over to the post-conviction
revi ew process?

MR. CATTANI: Well the person --Here he
received the benefit of counsel because it's appointed
in Arizona. He receives the benefit of counsel. |If
your question is: Wuld he be entitlled to the effective
assi stance of the attorney devel oping that record?

JUSTI CE KAGAN: Yes, exactly right.

MR. CATTANI: | don't think so necessarily.
| think that's a different. | think of the attack on
the effectiveness of collateral review of trial counse
is itself a collateral attack. And | think under Finley
and G arratano, and | think the distinction this Court
has drawn between direct review and collateral attack is
one that should be nmaintained. And in theory --

JUSTI CE KENNEDY: But those -- those were --

JUSTI CE KAGAN: Try --

JUSTI CE KENNEDY: -- cases in which you
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could not raise -- pardon nme, in which you could raise
the particular issue at hand. But that's not this case.

MR. CATTANI: Well, | don't think it's
ever --

JUSTI CE KENNEDY: The question is whether or
not the rationale of those cases, which you state
correctly, is applicable to a different set of
Ci rcunst ances.

MR, CATTANI: Well, I'"'m-- I'"'mnot sure |I'm
foll owi ng, because | think the procedure that errs on
the following is -- is sonething that was in place at
the time of Finley and G arratano. What -- what Arizona
does is not extraordinary; it really- follows what has
been recommended in Massaro, that -- that clains
relating to --

JUSTI CE KENNEDY: But -- but those were,
correct ne if I'mwong, cases -- those were not cases

In which the issue could only be raised on collateral.

MR. CATTANI: Well, | think in -- in Massaro
this Court noted that it -- it would be rare for any --
for any -- for a defendant to be entitled to relief on a

claimthat could be raised on direct appeal.
JUSTI CE KAGAN: Well, Mssaro indeed said
there are good reasons for withdrawing this issue and

putting it in a different kind of process. So suppose
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the State does this, and sone States do it: they say on
-- in the direct appeal process, we are going to remand
this issue back to the trial court because the trial
court is going to be fast and can make an eval uati on.
That's part of the direct appeal process, this -- this
remand. Would the person then be entitled to effective

assi stance of counsel ?

MR. CATTANI: That's -- it's a difficult
question. | -- 1 don't think they would, because
think it's still a collateral proceeding to address the

-- the effectiveness of trial counsel.

JUSTI CE KAGAN: Even though now it's part of
t he regul ar appeals process. |It's just the way --
because of the issues that we recognized in Massaro, the
State has decided to structure things in this way?

MR. CATTANI: Well, | think nore inportant
than the -- than the | abel that's been put on it is the
nature of the -- of the argunent that's being advanced,
and it's a collateral attack, whether it -- whether the
State choose to call it as part of the appeal. What
happened in Arizona previously was that it would be --

JUSTI CE KAGAN: So now you are creating a
different rule. You are saying anything which sonmebody
determnes is appropriately raised as a coll ateral

attack, even if there's been no first review of that
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gquestion, there is no entitlement to counsel ?
MR. CATTANI: Well, I think that's the --
t he logical extension of what this Court announced in
Finley versus -- Finley and G arratano, that we -- we've

drawn this distinction between --

JUSTI CE KAGAN: Well, | don't think as
Justice Kennedy says that we ever really considered that
question in Finley and G arratano, because we were
assum ng there that all the things had been through the
appeal s process.

MR. CATTANI: But | guess |I'mnot certain

that the timng would -- would nake a difference of
when -- of whether you had a direct appeal first or
whet her the collateral proceeding occurs first. In

either case the collateral proceeding is a
non-record-based attack on the conviction as opposed to
the direct review which is a record-based review of the
conviction. So that the timng | don't think is as

i mportant as the nature of what's happening; it's a
non-record based attack on the conviction.

JUSTI CE KENNEDY: Well, Justice Kagan's
gquestion indicates that there are States, as you know,
where on direct appeal they can allow for an evidentiary
hearing on IAC. And as | understand your answer, is if

t hat happens the proceedi ngs that precede the resolution

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

39

of the issue on direct appeal, being probably conducted
by the same counsel who is taking the direct appeal, can
be conducted and he can be -- and the counsel, he or she
can be inadequate in the conduct of those further
inquiries. That seenms to nme very strange.

MR. CATTANI: Well, | don't think we are
suggesting that would be the desired outcome. And --
It's sinmply that drawi ng the distinction between
col l ateral --

JUSTI CE KENNEDY: You are suggesting that
there is no constitutional right to effective assistance
of counsel on direct, when he conducts sone
suppl enentary proceedings. That's very strange.

MR. CATTANI: | guess the suggestion is that
it's a collateral, that's a collateral proceeding. |If
you stay the proceedi ng and go back and address
i neffective assistance that that would essentially be a
col l ateral proceeding.

JUSTI CE SOTOVAYOR: You nean -- that makes
no sense to ne. That happens quite frequently on direct
appeal where a variety of issues are raised and the
court -- the circuit court or the appellate courts send
It back to trial counsel to develop the record further.
Your position is every tine there is a sending back,

t hat stops the need for effective counsel?
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MR. CATTANI: If they've sent something back
for a new hearing, | think that's sonething different.
| think you --

JUSTI CE SCALIA: Is that involved in this
case? Do we have to decide this for this case?

MR. CATTANI: | don't think we need to. |
think it's clear --

JUSTI CE SCALIA: It's another case. It's --

JUSTI CE KAGAN. Well, the reason | think
it's relevant is that if you were to say that there
needed to be effective assistance of counsel there, then
| woul d have asked you, what is the difference between
this case and that case? So that's the reason it is
relevant to this case, because the difference is really
just one of just | abels.

MR. CATTANI: Well, and that's why | think
it's nore inportant to -- to assess the inquiry that's
bei ng done, whether it's a collateral inquiry as opposed
to whether we are labeling it part of the -- the direct
appeal or not. And if it is a collateral inquiry, then
It makes nmore sense | think to -- to couch it in terms
of this is a collateral review

JUSTI CE SCALI A: There seens to ne a
rational |ine between collateral attack and attack in

t he same proceeding. | don't see anything irrational
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about that. Right?

MR. CATTANI: Uh --

JUSTI CE SCALI A:  Yes!

MR. CATTANI: Yes, | agree. Yes.

(Laughter.)

JUSTI CE G NSBURG: Woul d you explain to ne
why don't we consider this adverse boost to your
proceedi ng, because this post-conviction proceeding, it
began -- it began the sanme tine as the direct appeal,
but it ended before this case becane final.

So it was a first -- it was a first tier,
because it was decided before the direct appeal.

MR. CATTANI: Well, it is a first-tier
collateral attack. | would agree that it's the first
tier. That's the first time that this issue is raised
in a collateral attack. But | don't -- | don't think
that's determ native of the issue here.

This Court has never -- has never said that
every claimthat can only be raised for the first tine
entitles someone to -- to counsel. And that exception,
that would -- that would swall ow the rule. In Arizona,
in nost States where the types of clains that can be
rai sed in post-conviction proceedings are generally
limted to clainms that could not have been raised

earlier.
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So the rule that Petitioner is seeking
really would swall ow -- the exception would swallow the
rul e that was announced in -- in Finley -- and
G arrat ano.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

No, you've got to listen to the governnent.

M. Vall.

ORAL ARGUMENT OF JEFFREY B. WALL,

ON BEHALF OF UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE RESPONDENT

MR. WALL: M. Chief Justice, and may it
pl ease the Court:

Justices Sotomayor and Kagan, | want to go
to your questions about the costs, because there are
sone very real costs here. W live in a world that is
settled and working. Although this Court has drawn the
line at the first direct appeal, 47 States, D.C. and the
Federal Governnment provide counsel in a first
post-conviction proceeding, either as a right or in the
di scretion of the trial court as public defender.

JUSTI CE SOTOVAYOR: 47 States and the
Federal Governnent does?

MR. WALL: That's right. So there are 18
States that provide it as a right, 29 States and D. C

provide it in the discretion of the trial court and the
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public defender, and the Federal Government obviously in
the discretion of the district courts. And so what
Petitioner is doing, by its constitutionalizing that
area, is shifting resources to a subset of

i neffectiveness cl ai ns.

CHI EF JUSTI CE ROBERTS: Well, it's pretty --
it's small confort to the | awer who -- declined, who
doesn't get one, that everybody el se does.

MR. WALL: M. Chief Justice, | understand,
but I think this is an area where States are permtted
to draw different |ines, and what Petitioner is saying
-- take the Federal system for exanple. Petitioner's
rul e would say a Federal prisoner can wal k in under 2255
and by making an all egation of ineffectiveness, of
either trial or appellate counsel, he is entitled to
appoi nted counsel, wthout even | take it a show ng of
col or abl eness.

JUSTI CE KENNEDY: Well, not if you adopt the
-- the one proceeding rule that | think counsel for the
Petitioner was suggesting. He suggested Arizona is one
of those few States where you could only raise this
i ssue on collateral, and therefore you are entitled to
effective assistance of counsel on that trial. And he
woul d stop there, for statistical and for -- reasons,

for probability reasons, rather.
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MR. WALL: | think that is exactly where he
woul d stop. | think it's very difficult to explain why
his rule doesn't require himto go further, because by
saying the first tier is not a stage of a case, as this
Court has always neant it, but it applies claimby
claim and | awers are going to represent you only on
sone clainms, and you're -- pro se you will file
others -- he ends up with two problens.

One, he has to concede as he does in his
reply brief and as he did in response to Justice Alito,
that he is going to say the same thing with regard to a
| ot of other clains that are typically raised in habeas;
and second, he can't find a limting-principle. Because
when you cone in your second or your third or your
post-fourth conviction proceedi ng, and you say all ny
previ ous counsel has been ineffective, that is also the
first time that you have been able to say it; and you
will be making the sanme claim | amentitled to have
one constitutionally conpetent | awer argue that ny
trial counsel is ineffective.

JUSTI CE BREYER: \What about not going that

far? \What about saying in this case -- in this case,
Arizona did give hima lawer. |In this case, it was the
sane lawer. In this case, the proceeding was filed

prior to the conpletion of the appeal and ended before
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the conpletion of the appeal. So for this case, this
counts as the one round of proceedings, and therefore,
his client can in fact assert that that single

i ndi vi dual who was his | awer was inconpetent in those
proceedi ngs that ended -- didn't end prior to the
term nation of the appeal, ended first?

MR. WALL: Here's the primary problemw th
that, Justice Breyer. This Court said in Col eman, and
before that in Murray v. Carrier and in
Wai nwri ght v. Torna, that if you don't have a Federal
constitutional right to counsel and the States or
Congress go beyond what they are constitutionally
required to do when they give you a l-awer, that
performance does not thereby give rise to a due process
claim

JUSTI CE BREYER: No, but it didn't face the
i ssue of what about a claimthat you have a
constitutional right to bring up at |east once? And
this is the first tine he was able to bring it up. So
in other words, Coleman didn't face this problem It's
as if you couldn't bring up the claimthat the judge was
sl eeping until he got the collateral proceedings. A
State could have such a rule -- | don't know why they
woul d, but they could. But if they did, it would be

your first chance ever to attack that file process, and
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so isn't Coleman, in its effort to bar relitigation,
actually rather beside the point?

MR. WALL: Justice Breyer, | think we just
see the case in fundanentally different ways. His first
opportunity to raise his trial's ineffectiveness claim
was in his first post-conviction proceeding, and he had
the opportunity to raise it and his |awer didn't. And
what he's comng in and saying nowis not | was deprived
of an opportunity to raise it, as in Europe, but | had
t he opportunity and | didn't --

JUSTI CE BREYER: No, we are saying it the
sane way, just as if his |awer, when he could raise the
fact that the judge was sleeping, didn't raise it
because he was staring at the ceiling and had been
drinking too nmuch. Just as he could raise that point in
habeas, because it's his first chance to do it, so he
could raise the point that the | awer, the first time
t hat he had the chance to raise the ineffectiveness of
trial counsel, was inconpetent, et cetera.

MR. WALL: Justice Breyer, | think this case
presents a much narrower question, which is, when he
cones in, in his second post-conviction proceedi ng and
says although | didn't raise it last time around, | have
cause to excuse that default because ny | awer was

i neffective. This Court's been clear in three different
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cases -- that is only cause if he had a constitutional
right to counsel in a proceeding that he's pointed to
and that he conplains about. So the question --

JUSTI CE SOTOVAYOR: What you haven't told ne
is a reason why he shouldn't have had effective counsel
in the first post-conviction proceeding? | nean, our
entire line of cases under Douglas were prem sed on the
fact that defendants would not be or couldn't be charged
with the ability to prosecute their clainms through
direct appeal. Discretionary appeal, we said the
i kel i hood is they could do it on discretionary appeal
because they would have a record from bel ow, they would
have conpetent counsel bel ow who woul-d nake t he best
arguments possi ble, they could then pursue their
di scretionary appeal s because they had sonething to work
with.

But if your first chance is to present
I neffective assistance of counsel claimis a
post-conviction proceedi ng, you have no record to work
wi t h.

MR. WALL: That's right. Just so -- | think
this is a very different case from Dougl as and Hal bert,
whi ch were grounded in a fairly fundanental equa
protection concern, that indigent defendants woul d be

denied a first look -- maybe an only look -- at their
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convictions and sentences. Here, we're facing sonething
very different. States like Arizona are giving direct
appeal s; defendants are getting |ooks at their
convictions and sentences, as petitioner did, they're
provi di ng post-conviction revi ew.

JUSTI CE KAGAN: But they didn't -- only the
first --

MR. WALL: They are even providing | awers
I n post-conviction review --

JUSTI CE KAGAN: Look at the effective
assi stance clains. So what you say, M. Wall, if the
Stated did the following -- if it said we are going to
take out all Fourth Amendnent exclusi-on clainms and we
are going to put that in the post-conviction review
system and you know what, there, you are not entitled
to an effective lawer. Wuld that be all right?

MR. WALL: Justice Kagan, | think there are
any nunber of clainms, that if a State tried to pull them
out of direct appeal and |ocate themin collateral
review, we mght be able to say it's then running its
obl i gati on under Dougl as because those are the types of
claims based on a trial record that ought to be -- and
al ways have bel onged to direct appeal. The question is
did the State act arbitrarily when it takes an

i neffectiveness claim So the only type of claimthat
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the State is trying to relocate into collateral review
and --

JUSTI CE KAGAN: |'m sure the State woul d not
say it was acting arbitrarily in my exanple. The State
woul d say there is a good reason for it, the Fourth
Amendment exclusion clainms are disfavored, they have
nothing to do with innocence; they involve a kind of
fact-intensive inquiry that is better done in a
different proceeding. So | think that the State woul d
have many good reasons, but, you know, it's also true
that there, you don't get a | awer

MR. WALL: Justice Kagan, | just -- | think
the Court's case law would -- | nean, | think it would
be a different question; the Court having said that
under Stone, at least in the Federal system the Fourth
Amendnent clainms can't be raised on habeas because it
woul d be difficult for a State to conme in and say they
have to be raised in habeas. Here, the Court said in
Massaro these clains are best suited to resolution in
habeas, and they are clainms that are traditionally
brought in habeas. And at |east for that type of claim
which is the -- | nmean, the State's not trying to hide
the ball here. All the State has done was take a claim
that this Court has said belongs in habeas and say we

are putting it in habeas, not in a Federal system where
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al t hough people can raise it as a practical matter,
they're all decided on collateral review -- virtually
all of them

It says, we are just going to say people
have trouble briefing and raising it and we wl|
relocate it to collateral review, not for anbi guous or
arbitrary reasons but for all of the reasons that this
Court gave in Massaro. So at |least for that type of
claim | think it's perm ssible under the Fourteenth
Amendnment | eavi ng for anot her day whether they could do
it with other types of claims -- that | do think
probably belong to a direct appeal. And that woul d
present very different constitutional- problens if a
State started trying to channel themto collatera
review, but -- all Arizona has done is pick up on
Massaro and say absolutely right, these clains belong in
habeas, and that's where we are going to put them

And coll ateral review --

JUSTI CE SOTOVAYOR:  You have now told ne
that the vast nmmjority of States, 47 | think is the
number you gave -- put this into post conviction, give
counsel at post-conviction review. Isn't it an enpty
prom se if what you are giving is inconpetent counsel?
| mean, Strickland is a very high standard.

MR. WALL: Justice Sotomayor, a nunber of
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St ates have found under their own constitution or
statutes a right to effective assistance of counsel.
But it's a very different matter to say that when States
go beyond what the Constitution requires in providing
counsel, that counsel's perfornmance thereby gives rise
to a due process claim And again, the courts rejected
that in at |least three cases, and | think saying that
It's cause to excuse a procedural default here w thout
saying that there is some underlying right to counsel
woul d require a ruling in those other cases.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Bartels, you have two m nutes remaining.

REBUTTAL ARGUMENT BY ROBERT D. BARTELS

ON BEHALF OF THE PETI TI ONER

MR. BARTELS: M. Chief Justice, let ne
straighten out one thing -- subtly in the record about
the facts. This is not in the record, and | am doi ng
this for nmy friend' s benefit. Harriet Levitt was
initially appointed to represent M. Martinez on appeal.
She then noved to have herself appointed for purposes of
a post-conviction review, and it was at a | ater date,
not too nuch |ater, that she filed the notice. So at
the time the notice was filed, she was officially
appoi nted counsel for purposes of post-conviction

proceedi ngs, and the Arizona Court of Appeals stayed
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their proceedings, which were ongoing. There was a
noti ce of appeal to allow it to continue.

The other point that | wanted to get to was,
t he questions about other States where this -- these
claims are handled on direct appeal illustrate a couple
of things about our argunment: One is, it would be --
seem very peculiar to say you have a right to appointed
and effective counsel in Wsconsin or Utah on these
I ssues, but not in Arizona, where the |abel -- that
difference is purely | abel.

Al'l these claims, alnost all of them
requi re additional evidence, and that fact nmakes counsel
even nore inportant. Respondents want to say you have a
right to counsel on review for alnost all clainms, but
not the one where you need it the nost.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 12:06 p.m, the case in the

above-entitled mtter was submtted.)
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